Office of the Secretary, Commerce

(c) For selected categories of con-
sumer products, the program includes
advertising guidelines covering situa-
tions where quantitative performance
values are stated in advertising or
where qualitative comparisons are
made of the performance of different
products.

[42 FR 26648, May 25, 1977, as amended at 43
FR 8255, Mar. 1, 1978]

§16.3 Definitions.

(a) The term Secretary means the Sec-
retary of Commerce or her designee.

(b) The term consumer means the first
person who purchases a consumer prod-
uct for purposes other than resale.

(c) The term participant means a
manufacturer, assembler or private
brand labeler of consumer products or
an importer of such products for resale
and who participates in the program.

(d) The term consumer product means
any article produced or distributed for
sale to a consumer for the use, con-
sumption, or enjoyment of such con-
sumer. The term does not include prod-
ucts customarily intended primarily
for business, commercial, or industrial
use.

(e) The term person means an indi-
vidual; a manufacturer; distributor; re-
tailer; importer; private brand labeler;
government agency at the Federal (in-
cluding any agency of the Department
of Commerce), State and local level;
consumer organization; trade associa-
tion; standards writing body; profes-
sional society; testing laboratory; or
educational institution.

(f) The term performance characteristic
means a performance characteristic of
a consumer product that can be meas-
ured in an objective manner with re-
spect to a given consumer product.

(g) The term Specification means a
Performance Information Labeling
Specification developed under §16.5.

(h) The term label means printed
matter affixed to or otherwise provided
with a consumer product and con-
taining all of the performance charac-
teristics as prescribed by the Specifica-
tion applicable to that product.

(i) The term designated agent means a
person as defined in paragraph (e) of
this section, who has been designated
by the Secretary to carry out appro-
priate operational procedures on behalf

§16.4

of more than one participant in this
program in accordance with rules set
out under §16.9.

§16.4 Finding of need to establish a
specification for labeling a con-
sumer product.

(a) Any person may request the Sec-
retary to find that there is a need to
label a particular consumer product
with information concerning one or
more specific performance characteris-
tics of that product.

(b) Such a request shall be in writing
and will, to the extent practicable, in-
clude the following information:

(1) Identification of the consumer
product;

(2) Extent that the product identified
in paragraph (b)(1) of this section is
used by the public and, if known, what
the production or sales volume is of
such product;

(3) Nature and extent of difficulty ex-
perienced by consumers in making in-
formed purchase decisions because of a
lack of knowledge regarding the per-
formance characteristics of the identi-
fied consumer product;

(4) Potential or actual loss to con-
sumers as a result of an incorrect deci-
sion based on an inadequate under-
standing of the performance character-
istics of the identified consumer prod-
uct;

(5) Extent of incidence of consumer
complaints arising from or reasonably
traceable to lack of knowledge regard-
ing the performance characteristics of
the identified consumer product;

(6) If known, whether there currently
exist test methods which could be used
to test the performance characteristics
of the identified consumer product and
an identification of those test methods;

(7) Reasons why it is felt, in cases
where existing test methods are identi-
fied in responding to paragraph (b)(6) of
this section, that such test methods
are suitable for making objective
measurements of the performance
characteristics of the identified con-
sumer product; and

(8) Estimated cost to participants to
test and label the product.

(c) The Secretary may ask for more
information to support a request made
under paragraph (a) of this section if
she feels it is necessary to do so, or, if
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she deems it to be in the public inter-
est, may develop such information her-
self as by consultation on a one-time
basis with consumers, consumer orga-
nizations, and others. The Secretary
shall act expeditiously on all requests
and shall notify the requester of her
decision in writing. If the Secretary de-
termines that there is no need to estab-
lish a Specification for labeling the re-
quested consumer product performance
characteristics, or because of a lack of
resources, she will decline to act fur-
ther on the request. In those instances
where the Secretary declines a request,
she shall state the reasons for so de-
clining.

(d) If the Secretary finds that a need
exists to establish a Specification for
labeling a consumer product under this
program, she shall publish a notice in
the FEDERAL REGISTER setting out such
finding and its basis and stating that
she is developing a proposed Specifica-
tion in accordance with §16.5.

§16.5 Development of performance in-
formation labeling specifications.

(a) If the Secretary makes a finding
of need pursuant to §16.4, she will pub-
lish a proposed Performance Informa-
tion Labeling Specification in the FED-
ERAL REGISTER with a notice giving the
complete text of the proposed Speci-
fication and any other pertinent infor-
mation. The notice will invite any in-
terested person to submit written com-
ments on the proposed Specification
within 45 days after its publication in
the FEDERAL REGISTER, unless another
time limit is provided by the Sec-
retary. Interested persons wanting to
express their views in an informal
hearing may do so, if within 15 days
after the proposed Specification is pub-
lished in the FEDERAL REGISTER, they
request the Secretary to hold a hear-
ing. Such informal hearings shall be
held so as to give all interested persons
an opportunity for the oral presen-
tation of data, views, or arguments in
addition to the opportunity to make
written submissions. Notice of such
hearings shall be published in the FED-
ERAL REGISTER. A transcript shall be
kept of any oral presentations.

(b) Each Specification shall as a min-
imum include:
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(1) A description of the performance
characteristics of the consumer prod-
uct covered;

(2) An identification by reference of
the test methods to be used in meas-
uring the performance characteristics.
The test methods, where they exist and
are deemed appropriate for inclusion in
the particular Specification involved,
shall be those which are described in
nationally-recognized voluntary stand-
ards. Where appropriate test methods
do not exist, they will be developed by
the Department of Commerce in co-
operation with interested parties and
set out in full in the Specification;

(3) A prototype label and directions
for displaying the label on or with the
consumer product concerned. Such di-
rections will not prohibit the display of
additional information by the partici-
pant on space adjacent to the marked
boundaries of the label; and

(4) Conditions of participation.

(c) The Secretary, after consideration
of all written and oral comments and
other materials received in accordance
with paragraph (a) of this section, shall
publish in the FEDERAL REGISTER with-
in 30 days after the final date for re-
ceipt of comments, or as soon as prac-
ticable thereafter, a notice either:

(1) Giving the complete text of a final
Specification, including conditions of
use, and stating that any prospective
participant in the program desiring
voluntarily to use the Department of
Commerce Mark developed under §16.10
must advise the Department of Com-
merce: or

(2) Stating that the proposed Speci-
fication will be further developed be-
fore final publication; or

(3) Withdrawing the proposed Speci-
fication from further consideration.

§16.6 Establishment of
charges.

fees and

(@) The Secretary in conjunction
with the use of the Working Capital
Fund of the National Institute of
Standards & Technology, as authorized
under section 12 of the Act of March 3,
1901, as amended (15 U.S.C. 278b), for
this program, shall establish fees and
charges for use of the Department of
Commerce Label and Mark on each
product. Such fees and charges shall be
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